A report for Governments, Employers
and Boards of Management

Disclaimer: Miracles Australia Inc. remains impartial in relation to the examples used in this report,
we do not support or condemn, assign blame or judge the actions of the stakeholders mentioned.
Nor do we necessarily support or condemn their views or actions. The examples are used to
reiterate the serious issues facing Organisations when an incident occurs and what can be done to
minimise the risk that accompanies present incident management processes. Please take this into
consideration when reading the information related to the cases cited in the report.

PLEASE NOTE:
The purpose of including active cases in this report is not to offer personal opinions, provide
judgment or establish the guilt or innocence any of the parties involved. The inclusion of the
examples are intended to create an awareness of established patterns of bullying that are
perpetuated by the lack of consideration given to the influence that human behaviours, such as
biases, have on the integrity attached to the incident management process. As a result of the
overwhelming body of evidence produced by this report it is quite clear that increased risk for
stakeholders, when an incident occurs, is generated by the lack of containment methodology that is
applied during the process to ensure data integrity is maintained and that any biases attached to
incident management are acknowledged and contained.
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Interpretations and Assumptions
In an effort not to lose the reader by repeating issues and evidence that is universally accepted through an overwhelming body
of research, reports and findings, both in Australia and globally; certain assumptions and interpretations have been applied and
should be taken into account when reading this report. They are:
1.

Employer - The word ‘Employer’ for the purpose of this report describes the highest level of positions in the
organisation and refers to the CEO, Board of Directors, Management Committee, Executive Officer, Managing
Director or Leader of the Organisation.

2.

Data integrity for the purpose of this report is used to describe the level of accuracy of the information and
material, both written and verbal of facts and statistics collected together for reference or analysis of evidence
collected during this project.

3.

Bias – biases - interpreted for the purpose of this report as an inclination of temperaments or outlook to present or
hold a partial perspective at the expense of (possibly equally valid) alternatives in reference to objects, people, or
groups. Anything biased generally is one-sided and therefore lacks a neutral point of view. Bias can come in many
forms and is often considered to be synonymous with prejudice or bigotry.
For the purpose of this report, the reference to bias and biases cover the broad spectrum of human behaviours and
have been identified in this report as influencing the outcomes of incident management, level of integrity applied
during the incident management process, and type of bullying and inappropriate management practices associated
with incident management.

4.

The word ‘bullying’ for the purpose of this report is broad and used to describe the following inappropriate
behaviours as defined by experts Einarsen and Zapf.
The five main types of bullying are Work related, Personal attacks, Social isolation, Verbal threats, and Spreading
rumors.
BULLYING CAN BE...
Aggressive: Screaming, blaming, and physically threatening. It is easily noticed
Passive: Subtle, covert, camouflaged, hard to identify, divisive, undermining, sabotaging, malicious.
Targets don’t always know where it is coming from and who is doing it.
The bullying behaviours continuum:
 Bantering, Teasing, Verbal abuse, Blame, Humiliation
 Personal and professional denigration
 Overt threats, Harassment (e.g. racial, gender, sexual)
 Discrimination (e.g. age, gender, cultural, religious)
 Manipulation/sabotage of job requirements
 Unrealistic workload, Micro–management, Cyber bullying or notes
 Professional and personal exclusion or isolation, Sabotage career and financial status
 Whistleblower attack, Blackmail, Overt aggression / violence
 Criminal assault and murder.

5.

Vicarious liability is a form of strict, secondary liability that arises under the common law doctrine of agency –
respondent superior – the responsibility of the superior for the acts of their subordinate, or, in a broader sense, the
responsibility of any third party that had the "right, ability or duty to control" the activities of a violator. It can be
distinguished from contributory liability, another form of secondary liability, which is rooted in the tort theory of
enterprise liability.

6.

‘Mental Illness’ and ‘Psychological Injury’ are different in that ‘Injury’ has an external cause and something or
someone is liable. For the purpose of this project, the focus was on identifying and reducing employer liability for
Psychological Injury caused as a result of the incident management process. The strategies have met the need for
mental health awareness and anti-bullying policies to be included in OH&S programs and also educated employers
and employees about positive mental health outcomes in the workplace.

7.

Inappropriate management practices - this term is used to describe the following management practices that are:
• in contradiction to the Organisation’s internal policies, procedures or processes
• are unlawful and non-compliant of government legislative requirements.
• not considered as meeting the appropriate level of internal Governance practices, such as Duty of Care, Due
Diligence, and Integrity of Data

8.

Incident management process - all events associated with an incident from when it occurs to resolution, such as
investigations, written and verbal material, stakeholder involvement and compliance.
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EXECUTIVE SUMMARY
As a result of the global efforts to find solutions to reduce the burden bullying causes, a
multibillion dollar industry has emerged. Despite anti-bullying messages and policies
well cemented in the community and workplace, the cost associated with inappropriate
behaviour in 2012 was estimated to be in excess of 36 billion dollars1.
There is a heavy burden of disease associated with the way we treat each other; one’s
actions can and do make another sick. The associated costs, both in human suffering
and financially, have been the major focus of research, Royal Commissions, Senate
Hearings, Productivity Commissions, Corporate investigations and National Government
Frameworks, in an attempt to find and implement solutions to address insidious
behavior that leads to psychological injury, workers compensations claims, damage to
reputation, legal suits; and in some cases death.
As a result of the burden of disease associated with poor behaviour toward others and
rapid increase in workers compensation claims and civil suits lodged for psychological
injury, Miracles Australia Inc. (MAI) commenced a project in 2009 aimed at reducing
avoidable risk, leading to psychological injury and/or compensation claims. With current
evidence supporting systemic issues inherent to the incident management process as
responsible for escalating an original incident report to the point where illness occurred
and/or legal intervention was necessary, the project aimed to resolve incidents without
causing further risk to health or facilitating the grounds for a compensation claim or
legal action against the employer.
The overwhelming body of evidence showed that a lack of consideration given to the
many variables associated with human behaviour was hampering current strategies and
as a result of this, the cost associated with addressing the problem continued to
increase. The evidence continues to produce examples of the many biases that
influence incident management and expose stakeholders to increased risk. This is
further compounded once an issue goes public because the integrity of everything to do
with the incident after that point is compromised due to the many variables that enter
the equation.
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Preventing publicity and the escalation of an incident is always the best option when an
incident occurs, but in situations where the information has already gone public or the
situation has escalated, containment strategies can be implemented to greatly reduce
the collateral damage.
The findings of the Miracles Project provides an open view of the serious risk facing all
Australians as a result of the many biases and costs attached to incident management,
particularly in relation to the stonewalling of individuals and the documenting of data
that has little or no integrity but becomes part of the evidence base used to determine
outcomes.
It is important that all Boards of Management, Organisation Heads and Senior
Executives are familiar with the findings and recommendations of this report. As the era
of psychological injury, liability, and litigation gains momentum, these findings are far
too important to be lost in lengthy rhetoric to convince employers to take the findings
seriously. Therefore, a simple snapshot of issues faced by several organisations and
individuals over the past 12 months is presented in this report to reiterate the level of
risk that all stakeholders are exposed to when something goes wrong and they are
caught up in the process.
Several barriers to reducing the risk associated with bullying behaviour were identified,
which existed outside of the working environment and scope of this project but greatly
influenced the incident management process; therefore, consideration was given to
these external barriers in the recommendations tabled in the report. For instance,
consideration of variables which influence human behaviours (such as religion,
philosophy, culture, personal beliefs, values, ethics and morals; including emotions
connected to shame, pride, guilt, humiliation and discomfort) was paramount to reducing
inappropriate behaviour in the workplace.
The desired outcome for this project was to reduce bullying in the workplace by
improving incident management processes and avoid litigation. The evidence stated
quite clearly that regardless of where liability fell in relation to an incident, and even
though litigation for damage to health may provide financial compensation for an
individual, once the litigation process started, the (alleged) victim or (alleged)
5
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perpetrator sustained additional psychological injury, which in many cases caused the
individual to become so traumatised that they were unable to recover and did not return
to the workplace. In some cases the person was unable to cope and committed suicide.
There is now an established body of evidence identifying systemic issues, inherent to
the incident management process, that support established patterns of bullying. The
research collected during this project indicated quite strongly that grounds for damage
claims and workers compensation were not as a result of the issues surrounding the
initial incident but were increased as a result of a lack of integrity surrounding the
incident management processes.
Taking into account the overwhelming research already available on issues surrounding
bullying in the workplace, the project concentrated on identifying and implementing
strategies to reduce risk associated with psychological injury and compensation claims,
which the literature review showed as being associated with failure of stakeholders to
monitor and avoid risk.
Building on the available data related to bullying provided a platform for MAI to:
 Process map the entire cycle of the incident reporting, investigation and
outcome management process;
 Identify critical paths where inappropriate management practices and
noncompliant procedures were contributing to escalating incident and illness;
and,
 Develop and apply containment methodology to remove the risk associated with
the incident management process, compensation claim lodgment and legal suits.
The project examined key elements of behavior models, bullying case studies,
programs and research from Australia and overseas. It also carried out consultations
with employers, individuals and human resource personnel in Australia. The results of
this research were used to trial a specific critical containment methodology; developed
to assist employers identify and rectify any gaps in compliance.
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The project commenced with the scoping and development phase, in which current
knowledge about the key characteristics, benefits and weaknesses of existing research
and programs related to bullying and poor behavior in the workplace, was investigated.
A focused survey of the Australian and International literature and other material
available on bullying was undertaken, which showed that typical outcomes of
participation for an individual involved in reporting an incident in the workplace causing
concern, resulted in mental and psychical deterioration of that individual’s health and
severe changes in personality, affecting not only the individual but also those around
them.
A number of critical factors were identified in the incident management process that
provided clear identification of the issues associated with the escalation of a reported
incident resulting in psychological injury, which included limited attention paid to
differentiating between mental illness and psychological injury when implementing
strategies in the workplace. The solutions to date have been focused on mental health
awareness and concordance with OH&S legislative requirements, rather than on the
major cause for the spike in psychological injury claims and legal suits, which is
attributable to inappropriate management practices, biases and lack of monitoring
performance and compliance.
The literature review provided an understanding of which method, set of methods and
“best practices” could be applied during the investigation processes to avoid escalation
of incident, due to inappropriate management practices that posed risk of psychological
injury, or exposed the organisation to litigation as a result of a lack of due diligence
during the incident management process.
As a result of the trial there was ample evidence to conclude that employers who did
not adopt some type of containment methodology to address systemic issues
associated with the incident management process, would continue to experience a
spike in compensation claims for psychological injury and an increased risk of damage
settlements under vicarious liability.
The report also noted that the objective during the trial was to foster a positive
relationship between the Miracles Advocate and the Employer so that open
7
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communication on the risk facing the organisation (as a result of a lack of due diligence
and) could be discussed; giving the Employer the opportunity to rectify the deficiency in
management practices, avoid escalation of incident and reduce risk of litigation. Those
employers who engaged with the MAI advocate experienced a positive outcome.
The program was seen to be effective in reducing the escalation of psychological injury
for the individual, reducing costs; and highlighting and addressing systemic issues
within the Organisations that were identified.
Although certain outcomes were expected, there were additional benefits that emerged
as a result of the project which were not factored into the original scope of the project.
These have been included in the report because the data provides extra assistance for
employers and also for the community.
Simple changes to existing management practices in organisations that were identified
through this project as either being ineffective, misused or not implemented efficiently,
would provide additional cost saving benefits to the organisation and reduce liability for
all stakeholders.
Through this project, MAI have laid the foundations for employers to implement
evidence based strategies that will reduce the risk of compensation claims, improve
employee performance, reduce employer and individual liability; and avoid the possibility
of psychological injury.
1.1 About Miracles Australia Inc. (MAI)

Miracles Australia Inc. is a national body representing the interests of people with
psychological trauma. The organisation’s major focus is on the provision of public
awareness campaigns, workplace training and an advocacy service, which provide
consumers, employees and employers with assistance and support to reduce the risk of
psychological injury as a result of poor behavior toward others.
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The MAI initiatives and programs are aimed at raising public awareness of
psychological injury; and to promote projects, initiatives and services that reduce poor
behavior in our society.
One of MAI’s key activities has been to provide a ‘Community Advocacy Service’ that
provides consumers, employers and employees with assistance and/or representation to
resolve issues in the workplace before they lead to psychological injury for an individual
and legal suits for vicarious liability against the employer.
The MAI Advocacy services have a good track record in:
•

•

•

Assisting individuals to avoid further damage to health as a result of
inappropriate management practices when an incident report is lodged (either
by the individual or against an individual in the workplace).
Providing organisations with tools to identify and address critical paths during
the incident management process that provoke psychological injury and leave
the employer exposed to compensation claims and/or civil suits.
Reducing the number of complaints that escalate to litigation stage and cause
long term illness for an individual or individuals.

1.2 Project Background

Effective management of incidents in the workplace requires that all stakeholders
involved are working from an informed perspective. However, it is abundantly clear from
the overwhelming body of research related to current incident management processes
and the recent increase in workers compensation claims and legal suits for
psychological injury, that systemic issues inherent to the incident management process
are responsible for escalating issues to the point where psychological injury occurs and/
or grounds for vicarious liability against the employer are created.
Improving current incident management processes to include awareness of the
psychological wellbeing of all stakeholders during investigations, and revisiting
compliance and due diligence in order to raise the integrity of the data collected,
recorded and disseminated to the highest level in the organisations were previously
9
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identified during advocacy representation as being key factors in avoiding workers
compensation claims and employer liability.
The project aimed to develop and test a system for use by employers that would assist
HR personnel and middle management to better manage the incident investigation
process and improve due diligence to minimise risk of psychological injury and legal
liability for the organisation.
Contrary to common belief, a lack of internal policies and procedures, and failure to
comply with Employment laws and Workplace Health and Safely legislative
requirements (e.g., having anti-bullying policies in place), were not identified as
contributing in any way to the issues surrounding the escalation of bullying complaints.
The evidence showed quite clearly that it was the lack of containment methodology
applied to implementing those organisation policies and procedures that caused the
greatest concern. Therefore it was important for MAI advocates to assist organisations
to recognise that risk with the view to addressing any systemic issues impinging the
investigation process or forming the basis for compensation claims.
1.3 The Issues

Although there are many issues attached to the management of bullying in the
workplace, there are several critical factors that were identified as contributing to the
increase in bullying complaints, workers compensation claims and damages suits for
psychological injury:
Incident Management. The lack of due diligence and appropriate management
practices applied during incident investigations provide grounds for workers
compensation claims and legal action.
Recorded Data. One of the critical points surrounding investigations related to the
recording of data on individual employee files. All of the data examined from the
literature review and evidence that emerged from the trial cases showed that
information had been recorded on the client’s file that was incorrect and in some cases
totally misleading and false. This caused serious issues for the client when an incident
10
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occurred because the tainted data was then used as verified evidence. This caused
severe trauma for the individual and it was evident that this was common for
supervisors and managers to record ‘hearsay’ and ‘personal values and opinions‘ as
fact on a person’s file, without any integrity surrounding the data and failure to apply
due diligence.
Until the recording of inaccurate data can be addressed in organisations, it is
recommended that all individuals employed in the government sector apply to view any
recorded data on their personnel /client file with the view of rectifying any false
information that may have been recorded.
It was noted, specifically in one ACT Government Agency that Government
Representatives not only documented false and misleading information to cover up poor
performance, they often behaved in a manner that was not in line with the Public
Service Code of Conduct ‘and in some instances, their actions toward individuals could
be considered to be in breach of an individual’s human rights. This observation was
based on the interpretation that the heart of human rights is the belief that everybody
should be treated equally and with dignity – no matter what their circumstances. This
means that nobody should be treated in an inhuman, devaluing or degrading way and
that everybody should have access to public services and the right to be treated fairly
and with respect by those services. This was not found to be the case with several ACT
Government Agencies.
Social Media. External public attention vehicles such as social media sites, on line
forums and live chat sites, have empowered individuals to access information that
exposes cracks in compliance, due diligence and the lack of integrity surrounding the
incident management process; providing individuals with the opportunity to measure the
accuracy of the information and/or requests from the employer against a massive
knowledge base of other individuals. The number of claims citing psychological trauma
is increasing because it is not difficult for lawyers, especially ‘no win – no fee’ lawyers,
to find the grounds for legal action given the systemic issues inherent to HR and the
lack of attention paid to compliance.
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Social Media is a dangerous tool when used to address poor behaviour or appease the
suffering of a person who is being bullied. The risk posed through the use of social
media sites is not confined to the employer or the alleged bully; there are also risks for
alleged victims when participating on social media forums and chat sites. Professor
Yamada’s (the premier legal expert on workplace bullying in the United States, and the
author of the Healthy Workplace Bill and founder of the New Workplace Institute at
Suffolk Law School, Boston), research states that alleged victims often give ammunition
to their alleged perpetrator by attempting to mob the bully or venting online.
Confusion attached to the interpretation of inappropriate behaviours such as bullying,
racism, bigotry and biases. Although past evidence clearly showed that most individuals
were anti these behaviours and agreed they had no place in society, it was the
interpretation of what constituted these types of behaviour and this varied considerably
from person to person.
Despite there being an onslaught of public awareness campaigns aimed at raising
awareness of bullying, bigotry, racism and other inappropriate behaviours in our society
in recent times, the evidence clearly indicates that these efforts will fail to have any
impact on reducing inappropriate behaviours because they do not address the identified
barriers that perpetuate the behaviour. The situation is further compounded by the
behavior of our Political leaders who do not comply with current Australian Workplace
laws and therefore send mixed messages to the population in regard to appropriate
work ethics, operating with integrity and the appropriate treatment of others in the
workplace and community.
Data Integrity - Recent public attention focused on incidents involving organisations
such as the NRL, AFL, Swim Australia, CSIRO, ATO, Public Service Commission and
King Edward Vll Hospital in London, provided working examples of the type of risk
facing employers when effective incident management procedures are absent in the
workplace and an incident goes public as a result of a lack of due diligence applied in
the workplace. Executives are often caught by surprise and, due to the many biases
that enter the incident management process, are unaware of the high level of risk they
are exposed to including: severe trauma (not only for stakeholders but also for family
and friends of those involved as the incident management process evolves), long term
12
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illness, damage to reputation and grounds for successful litigation. The level of collateral
damage is measured by the way the matter is managed rather than from the original
incident that occurred.
There are many critical points during the incident management process where data can
be corrupted which makes it almost impossible for the person/s at the top to get an
accurate assessment of the incident. Without the correct data to base the decision on,
the outcome has a high risk of being flawed.
1.4 Project Conduct

It was important for the purpose of this project that the MAI Advocates involved in the
cases used for the trial remained neutral and refrained from forming opinions relating to
the assigning of blame or as to the innocence or guilt of any stakeholders. Therefore
the emphasis was placed on the MAI Advocate assisting the employer to identify and
address the risk associated with the case as the incident management process
progressed to resolution.
Advocates were required to document all communication with the employer and
stakeholders involved with the management of the case. Verbal conversations were
required to be backed up in writing by all stakeholders to eliminate the risk of confusion,
misinterpretation or compromising the information from the passing of information
verbally from one person to another. In cases where stakeholders were unwilling to
engage with the Advocate and Client, the Advocate continued to contact other
representatives in higher positions of the organisation. In cases where senior personnel
were unwilling to engage with the client and there was evidence of inappropriate
management practices, the Advocate was required to submit the case for legal action
and close the case with the employer. Ceasing attempts to engage the employer and
subsequent recommending of legal intervention was regarded as a last resort for
Advocates in resolving the matter.
The relationship between Advocates and Employers was found to be generally fruitful
and positive, whilst lower and middle management and HR personnel were, in most
cases, extremely antagonistic about the involvement of an advocate and in the first
13
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instance did not respond to approaches made by the Advocate on behalf of the client
(employee). The individual case evidence showed that it was necessary for the
Advocate to point out the consequences attached to a lack of duty of care and due
diligence to lower and middle management stakeholders before they responded to the
Advocate. In most cases it was not until the advocate escalated the matter to senior
executive level, that the employer realised the risk facing the organisation as a result of
how the incident was managed.
1.5 Project Phases

The project was conducted in three phases.
Phase 1 of the project was the scoping and development phase, in which current
knowledge about the key characteristics, benefits and weaknesses of existing research
and programs related to bullying were investigated. A focused survey of the Australian
and International literature and other material available on bullying was undertaken,
which showed that typical outcomes for an individual involved in reporting an incident of
bullying, resulted in further bullying and psychological deterioration of the individual.
Severe changes in personality, affecting not only the individual but also those around
them, were also noted.
A number of critical factors were identified in the incident management process that
provided clear clarification of why workers compensation claims for psychological injury
were increasing rapidly and what could be done to reduce these claims, the burden of
disease and the cost associated with inappropriate behaviours in the workplace. Critical
containment methodology, a system developed to reduce employer risk, was identified
and modified for use by Miracles Advocates during the representation process
Phase 2 involved the trialing of applying critical containment methodology (CCM) during
advocacy representation to identify and address critical points in the incident
investigation process that were increasing the risk of psychological injury and
compensations claims; and assist stakeholders to rectify any oversights in procedures
that were contributing to the risk.
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Phase 3 involved the evaluation. There were two key areas that were evaluated as a
result of the project.
The first related to the effectiveness of applying CCM to:
 Identify gaps in the incident management process that posed risk for
organisations and individuals.
 Reduce liability for the employer when an incident occurs and throughout the
incident management process.
 Avoid escalation of trauma and/or illness experienced by individuals.
The second related to the level of awareness and willingness of the employer to apply
the learnings from the case by addressing the management practices that were
highlighted by the Advocate during the incident management process as contributing to
employer risk. What steps did the employer take in acknowledging and addressing
identified gaps in procedural management to reduce the risk of similar incidents
happening in the future?
1.6 Outcome Summary

The project was seen to be effective in reducing the escalation of psychological injury
for the client, and in reducing risk of liability for the employer by encouraging the
organisation to examine and address the systemic issues within the organisation that
lead to illness and legal liability.
The factors of the quality of management, duty of care and integrity of the data
collected, recorded and disseminated provided protection for the employer, by way of
avoiding legal action and lessened the impact for the client. Although there was a
major shift in these factors as a result of a Miracles Advocate being present during the
incident investigation process, it is unrealistic to consider providing an Advocate for
every case; therefore solutions such as applying and implementing CCM at
organisational level were explored and developed.
15
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The relationship between Advocates and Employers was found to be generally fruitful
and positive, whilst HR personnel were, in most cases, extremely antagonistic about the
involvement of an Advocate in the first instance. Lower, Middle and HR Managers
generally took a dismissive approach to any assistance offered by the Advocate, to
address employer risk, and it was not until the Advocate made contact with executive
management personnel that attention was paid to containing the incident and
addressing any oversights in the incident management process.

1.6.1. Existing Frameworks

The usefulness of existing frameworks has and continues to be the focus of many
reports including the latest Australian Parliamentary Inquiry into Workplace Bullying
2012. The terms of reference included:
• the cost associated with bullying and the significant flow‐on effects for the
community and the economy, which was estimated between $6 billion and $36
billion annually by the Productivity Commission.
• the role of workplace cultures in preventing and responding to bullying and the
capacity for workplace based policies and procedures to influence the incidence
and seriousness of workplace bullying;
• the scope to improve coordination between governments, regulators, health
service providers and other stakeholders to address and prevent workplace
bullying.
Existing frameworks were found to be adequate for policy and procedure direction but
as a result of the implementation and differing interpretation of the guidelines, proved to
be ineffective in addressing the issues. Evidence also indicated that existing
frameworks did not deter organisations from repeat offending; for instance, most
employers settling disputes in Fair Work Australia (FWA) mediation sessions with a
maximum of 26 weeks compensation payable at the conclusion of the hearings, did so
without admitting any liability or addressing any identified issues existing within the
organisation.
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Evidence showed that agencies set up to regulate inappropriate behaviour in the
workplace have no impact on changing the culture of an organisation. Penalties that
were applicable for the wrongful actions of the employer were not imposed, even when
the employer was in breach of relevant legislation. In one case, although there had
been a general protection breach, the employer was unable to be brought to justice as
a result of the short time frame given for submitting evidence to proceed to hearing.
Also the requirement of legal representation when dealing with FWA and the avenues
available for redress, leave many injured parties without fair representation because
they cannot afford the cost.
The evidence clearly showed a definite need for all stakeholders involved with the
management of complaints to communicate with each other in a more efficient and
effective manner. Double handling and stakeholders not being in receipt of accurate
data when making decisions was found to be common in most organisations.
1.6.2 Quality Assurance and Due Diligence

The evidence stated quite clearly that there is a lack of training in risk management
when an incident occurs. There was little understanding by many lower and middle
management personnel in relation to risk associated with their actions. As a result of
the stakeholder’s lack of training or understanding, it is important that middle and senior
managers learn to apply containment methodology in an effort to reduce employee
injury and employer risk.
Recent public attention focused on incidents involving organisations such as the NRL,
AFL, and Swim Australia, showed the type of risk facing employers and individuals
when containment methodology is absent during the incident management process. The
extent of collateral damage that can ensue when an employer is not aware that the
information they are basing statements upon has little or no integrity can be devastating
for many stakeholders and the extent of human suffering and damage to reputation can
be far reaching and endure for many years. The evidence indicated that many
individuals associated with these sporting organisations will experience severe trauma
as a result of the inappropriate practices associated with incident management.
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The evidence stated that Boards of Management and Organisation Heads should refrain
from making statements when an incident occurs until the information they are in receipt
of can be verified. In recent cases in Australia and overseas, where controversy now
surrounds the lawfulness of procedures, the accuracy of the information and the
integrity of the data used has caused major suffering for many individuals and
destroyed the reputations of others who have been caught up in the process of allegations,
misrepresentations and poor incident management practices.
It would be foolish for any employer to assume that they have an informed view of an
issue by relying on the integrity of the information they receive. The evidence states
quite clearly that the information used to determine outcomes during investigations, if
not managed appropriately, will lack integrity as a result of influences of the media,
social forum engagement and uninformed public opinion, all of which contribute to
human suffering and damage to reputation.
The current climate is indicative of the serious issues facing everyone as a result of the
lack of due diligence applied by some stakeholders during the course of employment
and the role biases play in influencing outcomes when an incident occurs. Efforts to
address poor work ethics, current processes that perpetuate human suffering and
compromise the integrity of data used to determine outcomes, will ensure that
employers can trust the accuracy of the information received.
Quality assurance mechanisms are built into most organisational processes but failure
to monitor lapses in procedural implementation can have the most tragic of
circumstances, not only for employees but also for all members of the public, who can
very well find themselves severely affected by the lack of due diligence that has been
applied to the data used during the decision making process.
In the case of Melbourne murder victim Mrs. Julian Meagher, there were many issues
surrounding the prior criminal history for the individual found guilty of Mrs. Meagher’s
murder; and although this has raised an onslaught of criticism for individual parole
board members associated with the offender, the available evidence predicts that an
audit of the quality assurance mechanisms applied during the long term management of
the offender may show that the information used to base decisions on lacked integrity.
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When this happens the risk has far reaching consequences and the collateral damage
is extensive, especially for the family of victims, who are often left extremely
traumatised with many unanswered questions.
Case Study: King Edward Vll Hospital – London

In December 2012, two Australian radio personalities placed a prank phone call through
to the King Edward Vll Hospital where the Duchess of Cornwell was staying. The
evidence dictated that prank calls were common in the radio industry throughout the
world and also television shows such as ‘Punked’ were popular in many countries. The
hospital switchboard operator (Nurse Saldanha) put the phone call through to the ward
nurse who was not aware she was dealing with a prank call... The prank call was then
aired on Australian Radio and the international media picked up on it.
This ongoing case provides important learnings for all employers because it highlights
the most critical risk associated with workplace trauma - the loss of human life. Applying
the evidence from this project to the proceed of events that surrounded the tragic death
of Nurse Saldanha provided an opportunity to map the potential risk associated with the
incident management process, particularly in relation to human suffering and the extent
of collateral damage that is generated.
The universal approach adopted by the majority of organisations when confronted with
an unexpected incident provides a transparent view of the influence that current incident
management practices can have on outcomes.
The research indicated that workplaces outside of Australia also adopted standard
incident management processes and experienced the same risk as those of Australian
Workplaces. Therefore for the purpose of this report, the assumption is made that King
Edward Vll Hospital (KEVll) implemented standard incident management procedures
when this incident occurred. The flow chart prepared for the KEVll case provides a
transparent view of the issues facing Boards of Management and CEO’s in relation to
data integrity and incident management processes. It would be foolish for any employer
to assume that they have an informed view of an issue by relying on the integrity of the
information they initially receive. To do so can have catastrophic outcomes for others.
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Universal Incident Management Process
Modified for case study – King Edward Vll Hospital (KEVll)
It all starts Here!
Unexpected incident happens.
Potential to escalate & cause
damage to reputation and/or health

Lower Management
provide Middle Management with
the information from Employee and
add any information they consider
relevant to the matter. Opportunity
for bias or cover any oversights in
procedure management.

Employee or Employees
faces prospect of disciplinary
interviews. Employee may feel
shame, self loathing, humiliation
and is subjected to judgement
by the public, media and peers. Lack
of attention paid to the level of trauma
employee may be experiencing as
a result of the matter.

Board of Management (in this
case King Edward VII Hospital)
caught by surprise due to prank
call – Require urgent explanation
of situation from CEO before making
statement on the issue to the media

With everyone requiring
‘ANSWERS IMMEDIATELY’
identifying the origin of the
incident is rapid and during the
short process, due
diligence is often overlooked,
particularly in relating to
validating the integrity of the
procedures followed and
information collected

Lower Management
identifies employee or
employees allegedly
responsible for Incident
and discuss incident
with employee/s

CEO
contacts Senior Executive
to find out what has happened
and who is responsible

Senior Executives
contact Middle Management looking
for answers. Staff below this point
become focused on avoiding blame
rather than working in unison with
superiors and co-workers to: firstly;
minimise further damage for the
organisation; and secondly; identify
and address any lapses in security
protocol, policies or procedures
and/or training.

Middle Management contact Lower
Management to find answers and
identify who is at fault. At this point
no one is giving thought to the well
being of the person who will ultimately
bare the burden of blame because they
are too busy trying to avoid being that person.

Board of Management take the information provided by the
collective below that of board level and consider they have an
understanding of the issues having now been briefed on
the matter.
The likelihood of receiving corrupted data however is extremely
high and therefore issuing any media statements relating to
the matter should be approached with caution until the integrity
of the data can be verified.
Board of Management King Edward hospital publicly
acknowledge prank call and Prince Charles is recorded by the
media joking with journalists about the matter.

Employers for the DJ’s, Radio Network Today FM issue an apology for the prank call and state no harm was
Intended. Both DJ’s also offer an apology for the prank call.

Employee/s
at the centre of the disaster often become the focus of blame,
feel isolated and are subjected to the personal opinions
and judgement of peers. Duty of care in relation to state
of mental health of those involved in an incident is usually
overlooked during incident investigation and crisis management.
Three days after the prank call to KEVll Hospital,
Jacinta Saldanha, the nurse who put the prank call
through to the ward, committed suicide.

Middle Management
provide interim report pending
investigation to Senior Executive
from information provided by
Lower Management and have
opportunity to ignore or cover up
any lapses in due diligence or
poor quality assurance mechanisms.

Saldanha family subjected to
a barrage of media attention and
become the focus of the
international media. Already
traumatised they are further
affected by an onslaught of
unsubstantiated information
about their loved one and
the family’s personal lives
are dicected by the media.

Senior Executives
provide report to CEO from
information provided by
Middle Management and Lower
Management and add anything
they have to say on the matter.
Senior Executive relies on the
integrity of the data as verified
by Middle Management.

Public Attention
Public attention is now drawn
to Today FM as the media
demand the release of the
names for those responsible
for the decision to air the call
and the onus of blame and public
campaigns turn toward other
employees of the network.

Public Attention
Board of management of
Today FM announce a donation
of $500,000 to family of Nurse
Saldanha and advise their full
co-operation during any
investigations related to the
matter, Radio network CEO
Rhys Holleran continues to exercise
a duty of care and ignores calls from
the media to name those associated
with the prank call. He advises
the media it would not be appropriate
to comment further on the matter
until investigations had been
completed and the facts available.

Another extremely vicious and
terrorising public campaign is
launched against other employees
of the radio network and as a
result of this the employer
(Austereo) implements measures
to protect the health, safety and
wellbeing of their employees.
Both DJ’s at the centre of the prank
call leave the workplace severely
traumatised by the events -Radio
show is taken off air.
Austereo experience massive losses
as sponsors cancel advertising based
on Information that remains unverified.

CEO/Director
Add their opinion to the information
provided by Senior Executives, who
were provided their information by
Middle Management, who were
provided their information by Lower
Management; before briefing the Board
of Management. CEO assumes
the integrity of the data is intact.

DJ’S employer Today FM act
immediately and release a
statement apologising to the
family of Nurse Saldanha.
They exonerate the employees
(the two DJ’s) from blame for
the airing of the prank, stating
the decision was made by the
management team and not the
two DJ’s.

The Chairman of the Australian
Communications and Media Authority,
Chris Chapman passes on heartfelt
condolences to the family of Nurse
Saldanha and states no comment will
be made-until engaging the licensee,
Today FM Sydney Proprietary Limited,
around the facts and issues
surrounding the prank call.
One DJ returns to the workplace. The other
remains too traumatised to return. Both
Employers, KEVll and Today FM may be
exposed to damages claims if employee
health does not improve. If other factors are
found to have contributed to the death of
Nurse Saldanha KEVll could attract a
damages claim from the Australian DJ’s
(due to the earlier statements made about
the DJ’s).

At this point in time the only tangible facts associated with
the matter are: Nurse Saldanha put a call through to a ward
at the hospital. Three days later Nurse Saldanha committed
suicide.

Nurse Saldanha’s tragic death changes the focus of the
investigation for KEVll because the Board of Management
now move from investigating any oversights relating to the
original incident and concentrate on distancing KEVll from
any responsibility for the death. They release a public statement
implicating the prank call as being responsible for the suicide.
Dr Peter Carter, RCN Chief Executive & General Secretary,
also comments: 'This is tragic news, and the thoughts
of all at the Royal College of Nursing go to the family of Jacintha
Saldanha. 'It is deeply saddening that a simple human error
due to a cruel hoax could lead to the death of a dedicated and
caring member of the nursing profession.'
Attempting to attribute any liability is very premature at
this stage and extremely risky for any Stakeholder because
it draws attention away from identifying internal oversights or
inappropriate management practices that may have contributed
to the death. When KEVll & RCN took this stand publicly,
immediate biases were formed on an international level and this
increased the risk of illness and injury for other stakeholders.
Commenting prior to the facts being tabled adds to the pool of
tainted data that will then be used to determine outcomes in the
future relating to the death of Nurse Saldanha.
Premature statements increase risk for employers and can lead
to costly legal action if the evidence tabled during the
investigation phase is in direct contradiction to the comments
that were made prior to the facts being made available

DJ’s at centre of the prank call release a public statement
apologising to the family of Nurse Saldanha. A vicious international
public hate campaign commences against the two DJ’s. The social
media attacks are extremely threatening and vile due to the
psychological damaging nature of the attacks,

Public Attention focuses again on Nurse Saldanha’s life . Her family are exposed to constant stories in the media and the risk of severe trauma for the family is high due to the nature of the reports.
Once again the information is unverified but when published, will add to the tainted data that will be used to determine what happened; and provide answers for the family.
The media report that Nurse Saldanha was experiencing issues at the hospital prior to the prank call. KEVll publicly denied that any issues existed between the hospital and Nurse Saldanha prior to her death.
Coroners Court Inquiry to be held in September 2013
It is understood Nurse Saldanha had made three notes including one that references another dispute she was having with hospital management on an unrelated matter. The inquest is expected to hear
about attempted suicide on at least two occasions prior to the radio hoax call being made. In March 2013, the coroner's court handed over copies of all the evidence gathered for the inquiry including copies
of the three notes Nurse Saldanha left before her apparent suicide, a police report, toxicology results, a statement from the duty nurse who was the last person to see her alive as well as a letter from her
GP which is expected to detail whether she was on medication at the time of her death.
As all Stakeholders prepare for their representation at the coronial inquiry; over 30 years of research and an overwhelming body of evidence states that regardless of the outcome of the inquest, the
death of Nurse Saldanha can not and should not be attributed to the prank call. Nurse Saldanha death is surrounded by many contributing factors, some of which may relate to systemic issues that are
common in most organisations. It is unfortunate however that the most valuable of lessons associated with this tragic case will be lost as a result of legal arguments and a kaleidoscope of tainted data
that will enter the coroner’s court, under the auspices of evidence. Standard incident management procedures show that biases, bullying in the workplace and the failure to deliver adequate duty of care
causes psychological injury and this can lead to death.

1.6.3 Psychiatric Referrals & Social Media

The use of psychiatric assessment for employees was identified in the body of evidence
as being the major focus of concern for employers and employees in 2012. The
influence of social media and the pressure brought about by alleged victims, who took
to social media sites to air publicly their disapproval of the incident management
process, specifically compulsory psychiatric assessments, resulted in some extremely
damaging behaviour from alleged victims. Senior Officials of the ATO, CSIRO and the
Public Service Commissioner were and continue to be targeted personally, and have
been subjected to hate campaigns and character assassinations online and in the
media.
The evidence indicated quite clearly that regardless of whether an alleged victim may or
may not be the subject of bullying by an individual within their employment, it served no
purpose in the resolution process for the alleged victim to resort to techniquues
such as attempting to publicly humiliate, devalue or discredit any stakeholders
associated with their case; this not only resulted in further suffering for the alleged
victim and other stakeholders, it also created a pool of tainted data and escalation of
issues.
The evidence produced from this report did not place the use of psychiatrist
assessments or subsequent reports as being detrimental, or of benefit, to any
stakeholder involved in a psychological injury claim (aside from disadvantaging the
individual or organisation associated with the cost of commissioning the report). The data
showed that both the employer and the employee were able to produce conflicting
psychiatric assessments in an attempt to prove their case.
The research indicated that the legitimacy of diagnosis and acceptance of medical
evidence, relating to compensation claims and successful civil action for mental injury,
was produced by the treating psychologist/psychiatrist and general practitioner and not
the one-off psychiatric assessment report. Therefore the current debate over the
lawfulness of one off psychiatric assessments was a mute argument. Firm diagnosis
and documenting of a mental illness, mental injury or other psychological condition by
any psychiatrist during a 20 to 60 minutes consultation, was seen to lack diagnostic
credibility.
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1.6.4 Compensation Claims

The evidence indicated that current measures used by Insurers to reduce the spike in
compensation claims for psychological injury, added to the risk for the Insurer and
caused major hardship for those individuals who had sustained a psychological injury in
the workplace. Failure to approve legitimate claims resulted in the filing of legal action
to secure the client’s entitlement at a higher cost for the Insurer than would have been
the case had the claim been approved when first lodged.
The escalation of illness as a result of the way the compensation claim process was
managed also increased the amount of damages payable by the Insurer for the injury.
The evidence indicated that rejecting claims associated with psychological injury would
not reduce claims for the Insurer as this will just force more individuals to take the legal
route, raising costs for all stakeholders. However, it was noted that insurance
companies could reduce the amount of claims by assisting employers to reduce the risk
that leads to the escalation of incidents and insurer liability.
1.6.5 Behaviour and Biases

During this project, some biases were found due to ignoring relevant information (e.g.
neglect of probability); some involved a decision or judgment being affected by
irrelevant information (e.g. where the same problem receives different responses
depending on how it is described; or giving excessive weight to an unimportant but
salient feature of the problem [e.g., Anchoring]) and some were attached to unrelated
agendas driven by personal beliefs or personal gain.
Identified in the project’s body of evidence as contributing to the escalation of alleged
incidents and subsequent risk, was the attitude of stakeholders when determining
evidence related to incident investigations, which was more likely to show bias if they
liked the individual and were more willing to accept what the person had to say without
checking the integrity of the information. Bias was also present when a stakeholder did
not like the individual, with the evidence showing that bullying was extremely common.
Embellishment of facts and the questioning of the level of competency of the individual
or the using of an individual’s past actions to discredit the individual were commonly
used during the incident management process.
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Through this project, Miracles Australia Inc. have laid the foundations for reducing the
burden of disease and cost associated with incident management practices that lead to
psychological injury, compensation claims and litigation.

2. THE SCOPING & DEVELOPMENT PHASE
During the scoping phase of the project an investigation of current knowledge about the
benefits and weaknesses of existing research and evidence related to bullying was
conducted. It involved a survey and development of a summary of the literature and
information available.
The specific objectives of this phase were ‘to draw from the literature, published and
unpublished, the systemic issues associated with the incident investigation process;
and develop a system to assist employers identify and alleviate the inappropriate
management practices associated with the investigation process. These issues were
identified through the current research as providing the evidence used for successful
compensation claims and exposing employers to vicarious liability as a result of
psychological injury caused through poor management practices.
2.1 Scope of the Project

As a result of the volume of material available on the issues surrounding the
management of bullying, this project focused on key areas of specific relevance to the
management of incident and not the initial bullying incident that caused the investigation
to begin with. The scope of the project was very specific and focused on reducing risk
associated with inappropriate management practices and not on producing evidence
that assigned blame in relation to the initial incident.
During the trial, the MAI Advocate was briefed to show indifference regarding the initial
incident and focus on assisting the employer to remove the identified risk associated
with the incident management process by applying Containment Methodology to
address any systemic issues, which were identified in the literature review as being
responsible for the escalating number of compensation claims for psychological injury.
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There were several barriers for success identified during this project that did not fall
within the scope but were regarded as being an important part of the solution and
therefore have been included in this report.
2.2 Literature Review

There is a heavy burden of disease associated with the way we treat each other, we
can and do make each other sick and the cost, both in human suffering and financially,
has been the major focus of research, Royal Commissions, Senate hearings, Corporate
investigations and National Government Frameworks in an attempt to find and
implement solutions to address insidious behavior that leads to psychological injury,
workers compensations claims, damage to reputation, legal suits; and in some cases
suicide.
The literature review provided a wealth of information and highlighted the need for a
return to performance monitoring and quality assurance surrounding the type of
behaviour that is not appropriate in the workplace.
2.2.1 Political Climate

Although it has been common in the past for the majority of the population to accept the
double standards, manipulation of truth, and the unnecessary discrediting of an
individual to meet a particular political or personal agenda from our political leaders, this
is no longer the case.
The political climate in the last few years and the public reaction to the behaviour of our
politicians clearly shows that the majority of the population is no longer willing to accept
the lack of integrity associated with government service and the inappropriate behaviour
within the political arena that is considered to be unlawful in any other workplace in
Australia.
The pressure is now on Australian politicians to raise the standard of behaviour and
engage in political leadership that is not driven by the machinations of politics but by
raising the integrity and governance surrounding public office. The evidence showed
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that the Australian public wanted politicians to abandon the negative slurs and character
assassinations that are synonymous with political gain and lead from a platform of
integrity; rather than the current trend, which is to promote public policy through
manipulation.

2.2.2 Barriers

Although in recent times there has been an onslaught of public campaigns aimed at
raising awareness of unacceptable behaviour such as bullying, bigotry, discrimination
and racism in our society; the evidence clearly indicates that these efforts will fail to
have any impact on reducing inappropriate behaviours because they do not address the
identified barriers, such as the varying perception of what constitutes bullying or racism,
which differs considerably from person to person.
The literature review identified the following barriers experienced by individuals when
lodging an incident report or being the offender in a reported incident:





Confusion or inadequate communication with the individual lodging the incident
report;
Personal beliefs including the stakeholders attitudes towards the individual
lodging the incident report influencing the outcome;
Lack of information, systems or practical organisational skills during the incident
investigation process; and,
The effects of the investigation process on the health and wellbeing of
individuals involved. Noncompliance and absence of due diligence is extremely
damaging for an organisation.

Confusion as a result of mixed messages from our political leaders, biases that form as
a result of uninformed opinions; misinterpretation of incidents and the lack of integrity
surrounding the incident management process were all identified in the evidence as
increasing stakeholder risk.
.
Eliminating potential conflicts of interest and other risk when investigative measures are
deployed is paramount to protecting the integrity of any data associated with the
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decision making process. This is extremely important because any outcomes that are
achieved as a result of the decision making process will be based on that data.
2.2.3 Cost

The evidence showed that billions of taxpayer dollars are wasted every year, with the
outcome of making people sick (or sicker). Some individuals were so traumatised by
their ordeal that they were unable to recover from the psychological injury and did not
return to work; others committed suicide. Billions of dollars have been spent on
traumatising people despite our public systems continuing to struggle to find funding to
meet the cost of basic health needs, such as diagnostic equipment and primary health
care.
The findings of this report showed that the cost and risk associated with present
management processes in government service, when an incident occurs, could be
drastically reduced, which would then free up billions of dollars funding to meet the
many gaps and shortfalls in government program funding that affects every State and
Territory government. The same is also applicable to the private sector, with billions of
dollars saved in lost productivity and legal costs.
2.2.4 Biases

Biases have long been identified as a major barrier to achieving speedy resolution to
conflict and effective information, business and economic decisions and human
behaviours. They arise as a replicable result to a specific condition or when confronted
with a specific situation, and greatly influence the decision making process.
Ensuring that strategies are in place to reduce the impact that biases have on
influencing outcomes must be factored into all solutions to address inappropriate
behaviours. As the evidence indicated, this can easily be achieved by applying quality
assurance and raising the level of integrity associated with the incident management
process.
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Attention is drawn to the use of the word ‘Integrity’ which is used throughout this
document. It appears separate from the list of interpretations and assumptions because
it is the key to reducing psychological injury and reducing risk of vicarious liability.
Integrity is a concept of consistency of actions, values, methods, measures, principles,
expectations, and outcomes. For the purpose of this report the word integrity applies to
data, information and human behaviours: In ethics, integrity is regarded as the honesty
and truthfulness or accuracy of one's actions.
Biases can affect the level of due diligence that is applied to incident management;
therefore, the likelihood of corrupt data forming a large proportion of the evidence base
used to determine outcomes, is extremely high. If the integrity of data used to conduct
an investigation is compromised, then it is unreasonable to expect that a fair and just
outcome will prevail as a result of the decision.
Although some biases (e.g., cognitive biases) are inherent in the experiences, loyalties
and relationships of people in their daily lives and cannot be eliminated by education or
training, the impact can be reduced however by enhancing the awareness of biases,
thus allowing for the adoption of compensating correction mechanisms. There are
several critical points during the reporting and investigation process where the risk can
be greatly reduced by applying containment methodology.
There are many risks attached to biases and incomplete data; and as portrayed on the
next flow chart, collateral damage and human suffering are impossible to avoid once an
issue goes public.
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BIASES AND UNRELATED AGENDA’S
Biases, interpretations and personal agenda’s! whether in politics, the corporate arena, or as we see here, the racing industry; have long impacted the reputation and wellbeing of
individuals and influenced the outcome of many incidents. The purpose of this case flow is to highlight the level of risk facing individuals once an incident goes public and biases
enter the arena. John Singleton (Race Horse Owner) is captured by the media having a heated discussion with Gai Waterhouse (Race Horse Trainer). The collateral damage that
ensued as a result of the way John Singleton chose to deal with his concern, which was to discuss his issues with Waterhouse in front of the media, increased the risk for all
stakeholders because it provided a public platform for basses to enter the equation,
In the Case of Singleton and Waterhouse, the collateral damage caused to stakeholders through the inappropriate management of the incident, was far reaching. Once the
investigation process commences, it is unrealistic for any stakeholder to expect that the outcome will not be influenced by external biases. The best way to avoid becoming a casualty
of biases is to minimise the public exposure at the beginning of the incident and check the validity of the data before you put your name to anything publicly.
IT ALL STARTED WITH
JOHN S
Gai Waterhouse denies
Singleton's claims and defends
herself and Tom to the media.

Tom Waterhouse is accused of
passing information about Singleton’s horse.
Tom denies the allegations.

The World Media get hold of the story and Gai Waterhouse states
publicly that the matter has been extremely stressful and damaging
for her family .

Allegations made by John Singleton against Gai Waterhouse and Tom Waterhouse
re: conflict of interest. Singleton goes public and alerts the media. NSW Racing
become involved.

NSW Racing
announce investigation. Singleton is
directed to produce evidence on alligations
made about Gai and Tom Waterhouse.

Singleton confirms
Allan Robinson
informed him about
the matter after
hearing about it from

As a result of the inquiry and evidence considered
from all stakeholders including , Singleton, trainer
The media report the story and external stakeholders become involved and
Gai Waterhouse, bookies Rob and Tom Waterhouse,
although no allegations have been proven at this stage, the online
jockey Nash Rawiller, trackwork rider Steve O'Halloran,
bookmaker sportsbet.com.au refund all bets on More Joyous in the race;
vets Leanne Begg and John Peatfield, and the owner's
The following statement was made by Haydn Lane of spotsbet.com.au’s
racing manger Duncan Grimley;
"From comments posit-race, It appears the mare should never have taken
Racing NSW hands down their findings.
her place in the field," sportsbet.com.au's Haydn Lane said.
The media and public become involved
and several high profile individuals and corporations
provide their opinion on the role of Tom
As a result of the inquiry John Singleton
Waterhouse’s live betting, which is totally unrelated
is fined $15,000 the first charge was that
As a result of the inquiry (ongoing)
to any of the allegations Singleton made, or within
he made unsubstantiated claims in
Gay Waterhouse was fined $5500.
the scope of the Inquiry now underway by Racing NSW.
regard to Gai Waterhouse's
The inquiry found: Gai Waterhouse
bookmaker
son
Tom
spruiking
‘failed to report to the stewards
The focus of the media is no longer on the
privileged
information
to
his
mates.
any condition or occurrence that may affect
original issue and has now shifted to the external
The second was that he acted in an
the running of a horse in a race and failing to
agendas of others. Attention is now on the role of
aggressive and improper manner in
keep a record of treatments administered to
on-line gambling and the effect this is having on the
the
lead
up
to
the
race
and
was
a horse’. At the time of producing this report
community and problem gamblers.
charged with ‘conduct prejudicial to
Waterhouse was appealing the decision.
the image, or interests, or welfare
During the investigation, Gai Singleton’s
of racing’. Singleton accepted the
lawyer suggested that his client may be
fine which was reduced to $10,000
subject to apprehended bias.

Public Bias enters the incident
The Public see Tom Waterhouse as
the face of betting advertising and target
Tom Waterhouse’s advertising and media
coverage for live betting. Media focus is no
longer on the original incident between
Waterhouse and Singleton.

Eddy Hayson who
had passed the information
to Allan Robinson
after hearing about it from

Andrew Johns, who
had passed it on to
Eddy Hayson after
allegedly hearing about
it from Tom Waterhouse.

Andrew John’s states to the racing Inquiry that Tom Waterhouse
did not discuss the horse’s condition with him. John’s states that the
whole incident had been extremely traumatic.

As a result of the inquiry
Tom Waterhouse is cleared
of any involvement by NSW
Racing. The inquiry found:
there was no evidence to support
John Singleton’s claims and although
Waterhouse has done nothing wrong,
he is cautioned by NSW Racing
in relation to his business operations.

Government bias
Anti-Gambling Lobby
Government announces
Competitor bias
bias. Several activists take the
plans to change live betting
Opportunity for Competitors
opportunity to gain mileage and
laws and gains public mileage with the
to discredit and disadvantage competition
as a result of this disadvantage
long tern Issues surrounding
and cause loss of earnings.
an individual or business
changes to gambling. Tom Waterhouse is
(Tom Waterhouse)
(in this case Tom Waterhouse).
used as the example.
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Tom Waterhouse was cleared of all ALLEGATIONS
but the impact of the incident caused sever damage
to Waterhouse’s reputation and business interests.
As a result of stakeholders using the incident to
advance unrelated agendas such as ‘Anti-Gambling
and Competitor bias, Tom Waterhouse was exposed
to a high degree of unwarranted criticism and
psychological trauma.
TOM WATERHOUSE WAS CLEARED OF THE
ALLEGATIONS MADE AGAINST HIM. HOWEVER,
THE PRICE HE PAID - PERSONALLY, FINANCIALLY
AND PROFESSIONALLY WAS EXTREMELY HIGH.

2.2.5 Psychological Impact

The negative health effects of bullying investigations linger on well after the bullying has
ceased and the investigation is concluded, regardless of the outcome or amount of
compensation received by the victim.
The psychological impact on individuals who have been subjected to bullying
investigations, whether as the perpetrator or the victim, experience significantly greater
anxiety (after the bullying had ceased), loss of sleep, being nervous and uptight, and
feeling scared and panicky for no reason5.
The most common method taken by a target in response to being bullied is to take ‘NO
ACTION’, ‘SEEK A NEW JOB’ or ‘RESIGN’ which denies the employer the opportunity
to address any risk related to inappropriate management practices in the workplace6.
Targets of bullying report that when they make bullying complaints internally, their
superiors have a tendency to take sides, either ignoring, suppressing or over-reacting to
their complaints.
Poor management of the responses to allegations of workplace bullying becomes an
extension of the bullying culture, exacerbating the costly behaviours which created the
problem to begin with.
Employers have a tendency to start an adversarial, litigious war of attrition against the
victim or even the perpetrator. Workplaces and workers very often turn on the
complainants7.
2.3 Critical Success Factors and Strategies for Reducing Risk

Based on the literature, a number of critical factors for the success of a system to avoid
risk were identified as being the key to reducing workers compensation claims and
employer liability.
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These factors included:





Improving current incident management processes to include awareness of the
psychological wellbeing of all stakeholders during the incident management
process.
Ensuring HR areas revisit due diligence in order to raise the integrity of the data
collected, recorded and disseminated to the highest level in the organisations
Revisiting quality assurance processes and standards for stakeholders involved
in the management of incident reports, delivery of investigations, and the
recording and dissemination of information to all levels of the organisation,
including HR personnel, External Rehab Providers and Case Managers, so they
are aware of the liability associated with poor due diligence and unlawful
procedures.

.
All employees, regardless of the position held, rely on HR to provide quality information
when looking for answers to questions, resolving issues, assessing training needs or
addressing internal incidents.
The literature review and evidence produced during the trial identified major flaws in HR
areas that were directly linked to the increase in claims for psychological injury.
Although policies and procedures were identified as being in place and quite clear in all
areas relating to bullying and incident management both from a duty of care and
administrative perspective, it was the interpretation and misuse of the procedures which
posed the most threat to the organisation and increased the likelihood of damage to
health, not the original incident itself.

2.3.1 THE Human Resource (HR) DILEMMA

When Organisation Heads, Directors or CEO’s have compliance, staffing, or board
member enquiries; the first contact for answers is usually the Human Resource (HR)
area. The entire organisation is reliant on HR when seeking assistance with incident
management, training needs, damage control or investigation requirements. All
information comes into HR and then back to the respective stakeholders and
organisation heads. All employees, regardless of the position held, rely on HR to
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provide quality information when looking for answers to questions, resolving issues,
assessing training needs or addressing internal incidents.
When looking at a diagram of the ‘HR Role’ in the organisation it is obvious that without
stringent controls in place, the HR area is vulnerable and therefore their role in the
organisation can be easily compromised, delivering counterproductive outcomes.
Employers need to be assured that the information they are basing organisation
decision on are not formulated using data that lacks integrity or has been collected
through unlawful procedures.

Legal Liability
The data provided by
HR will be used for
legal purposes if required.
Due diligence on behalf of
HR personnel is paramount.

Employees
Level 1

Board of Directors

IT ALL STARTS &
ENDS HERE!
Everyone in the organisation
consults HR personnel

AKA Personnel
Human Resources (HR)
Employee Relations (ER)

Team Leaders/
Supervisors

CEO/Director

Senior Executives

Middle Management

Lower Management

It is imperative that the area charged with collecting, recording and disseminating data
(for subordinates and superiors) is operating with a high standard of due diligence so
that the integrity of any data in and out of the HR areas is not compromised; Noncompliance and absence of due diligence is extremely damaging for an organisation.
With HR Personnel operating in such diverse and conflicting roles, the risk of systemic
bias is also extremely high and this can lay the foundations for illness and legal suits.
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3. THE TRIAL AND EVALUATION OF CASE DATA
Phase 3 was the critical phase for the project. It was the first time that the modified
Critical Containment Methodology (CCM) was used to assist the employer reduce risk
and where the effectiveness using the system was measured.
The objectives for this phase were to:
•

•
•

Establish, conduct and evaluate a trial of advocacy cases, where Critical
Containment Methodology (CCM) was applied to assist employers to
identify risk and avoid claims for psychological injury
Refine and amend (if necessary) the containment methodology
incorporating any learnings following the trial for use by employers; and,
Promote the learnings from the trial to assist Employers in Australia and
internationally to revisit compliance and due diligence to remove any
systemic bias or inappropriate management practices that increase risk.

3.1 The Trial

The trial was conducted on Advocacy Representation cases in order of receiving the
request from an individual (the Client for the purpose of this section) for assistance.
Critical Containment Methodology (CCM) was applied at the beginning of the incident
management process; this was so the Client’s psychological state was not affected by
the actions of stakeholders involved in the incident investigation process.
The first of the methodology that was applied provided an emotional buffer between the
client and other stakeholders involved in the incident lodgment and investigation
process by opening up dialogue with all stakeholders to ensure that a duty of care was
exercised.
As each case progressed, CCM was applied to the procedures used by stakeholders to
measure lawfulness of processes and verify that the integrity of the data collected,
reported and disseminated by stakeholders; was not compromised.
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THE BULLYING COMPLAINT PROCESS
Critical Containment points
Bullying continues placing the individual at risk of
psychological trauma and future compensation claim

Do Nothing

Employer unaware of potential bullying culture or issues
impacting organisation. Intellectual Property lost and
organisation continues to be exposed.

Resign

Individual
Incident Report

Contact appropriate complaints area
usually Human Resources, Personnel or
Employer Relations.

bu
y ll

Report incident

Investigation
Commences. Both
alleged victim and bully
remain together in the
workplace.

HR Records
complaint

Alleged bully
returned to the
workplace

bu
y ll

HR alerts
alleged bully about
complaint

Alleged Victim returned
to the workplace

Investigation
commences. Alleged
bully removed from
the workplace

bu
y ll

Alleged bully
suspended pending
investigation)

Middle Management
consulted to provide
feedback on complaint and
alleged victim and bully

Alleged bully provided
with information regarding
process of investigation and
legislative requirements.
Personnel interview
colleagues in the workplace
and consult management
(if involving management level
bullying complaint, senior
executives will also
be briefed)

Team Leaders/
Supervisors consulted
to provide feedback
on complaint and alleged
victim and bully

Alleged Victim experiences
further bullying due to pressure
of investigation. Risk of Workers
Compensation claim.
Employees are
consulted to provide
feedback on alleged
victim and bully

Personnel document evidence
and recommend outcome
to Executive Management
or CEO on bullying and
compensation claim,
if lodged.

Alleged Bully cleared and
returned to the workplace.

bu
y ll

bu
ly l

CEO/Senior Executive advises alleged Bully and alleged
Victim of outcome of investigation and signs off on any
disciplinary measures for either party; totally oblivious to
the fact the the decision was based on data that lacked
integrity and an investigation process that lacked due
diligence.

Alleged Victim remains in
workplace, is managed out of
the workplace or is redeployed

Alleged bullying alligations proved
sanctions imposed. Remains in the
workplace, is redeployed
or removed from the organisation.

Note
There are a minimum of 8 critical points (circled
in green) and 5 minor areas where an employer is exposed as a
result of current management processes.
Improving compliance and due diligence, specifically focusing on
quality assurance and data integrity can be achieved by applying
containment methodology at critical points during the process to
reduce escalation of incident, human suffering, costly compensation
claims and legal suits.
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The number of times CCM had to be applied to reduce risk during the cases was
determined by the time it took for stakeholders to realise that their present mode of
operando during the incident management process was actually escalating the initial
incident. In cases where employers failed to pay attention to the risk identified by the
MAI Advocate during the incident management process, resulted in the client sustaining
a psychological injury and the employer facing litigation.

3.2 Advocacy Representation Included in the Trial

Government and non-government advocacy cases formed part of the trial along with
registered concerns from the public relating to specific incidents experienced whilst
dealing with the organisation (each complete case history is included as individual
attachments to this report). [Note: Case histories are confidential and are only available
to the stakeholders involved in the cases.]
Although each advocacy case included in the trial came with its own unique set of
circumstances (of which are discussed in the individual case studies attached to this
report), the involvement of advocates representing an individual (client) was not willingly
accepted by the majority of stakeholders from lower and middle management, HR
personnel and rehabilitation providers; in the first instance.
The lack of attention paid to working with the Advocate, by the employer
representative/s at first, only served to increase the workload and resolution time for all
stakeholders. The initial reluctance of stakeholders to work together increased the risk
for the employer and provided grounds for the client to seek damages for psychological
injury. It was noted during the trial that regardless of the organisation involved
(government or private entity) the same risks were prevalent in all cases when
stakeholders failed to address compliance and integrity issues associated with the
incident management process.
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3.2.1 ACT Government

The ACT Government MAI advocacy cases provided an excellent evidence base for
systemic problems associated with incident lodgment and investigation because the
cases exposed numerous points where the employer was exposed to a high level of
risk due to the inability of staff to perform their designated tasks in a competent manner.
Process mapping the ACT Government cases provided mirror images which exposed
the critical paths, where inappropriate management practices were responsible for the
matter escalating. As the intention of this report is not to lay blame or to embarrass any
stakeholder involved in the cases, specific details of cases are not recorded in this
section of the report. The individual case studies form attachments to this report and
are presently available only to the individual stakeholders involved in each case.
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ACT GOVERNMENT
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With the evidence showing a pervasive pattern of recording inaccurate data associated
with incident management, Ministers and Department Heads should be aware that the
40
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tainted data that is recorded is the same data that is presented as verified when they
call for briefings on matters. This becomes the same knowledge base that ministers use
to release statements and base decisions on. This is an extremely serious situation for
all members of the public who assume that the Ministers representing their interests are
doing so from an informed perspective.
The ACT Government cases raise major issues surrounding the due diligence applied
by employer representatives, the lawfulness of procedures, the poor treatment of
individuals and the public; and the documenting of inaccurate and misleading data on
employee files and during investigations.

3.2.2 Federal Government

Human Services – non employee related. Consumer Advocacy Representation
MAI has been assisting clients to work through issues with Department of Human
Services (DHS) for several years. Five advocacy cases involving Human Services,
specifically Centrelink, were included in the trial. Although the issues for the client
related to alleged bullying and inappropriate management practices by personnel
attached to Centrelink, as a result of the willingness of DHS to work with the MAI
Advocate, all cases were resolved within a short period of time, without:
•
•
•
•
•

added trauma for the client;
the need to escalate the matter to ministerial level;
increasing risk for the employer;
attracting adverse publicity; and,
causing damage to the reputation of employer or consumer.

The same systemic issues applied to the Department of Human Services as to other
government and non-government workplaces but the difference related to the way DHS
dealt with the issues when contacted by the Advocate. There was an instant
understanding by executive personnel of the risk associated with the issues and
appropriate consideration was given to resolving the matters expediently without the
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issues escalating or consuming already limited resources.
At the conclusion of the last matter dealt with by an MAI Advocate, a DHS
representative contacted MAI with the view to identify and improve any inappropriate
management practices that lead to increased employer risk, consumption of resources
and unnecessary human suffering.
3.2.3 Fair Work Australia

Several areas of Fair Work Australia (FWA) were tested during the trial and although
the legislation covering employees was adequate and readily available as a protective
mechanism for employees; any negotiated penalties that were applied to the employer
through mediation with FWA did not require the employer to take steps reduce further
unlawful or unreasonable behavior by the employer.
It was noted during an application for a general protection dispute, when the alleged
victim stated to the Commissioner that the process for lodging a general protection
dispute made it hard for a non-legal individual to negotiate the system, the
Commissioner, who was presiding over the case informed the alleged victim that the
legislation was new and very few people understood it, including the Commissioner.
This raised major concern for any hope of a fair and just outcome when the person
charged with the task of making the decision openly admitted to not understanding the
legislation being used to make the determination. There were several issues identified
with the way FWA operated but as these have been covered by several other reports,
these have not been included in the report.
3.2.4 WorkCover

WorkCover was found to be ineffective in ensuring employers complied with legislative
requirements and complacent in enforcing the Act. The evidence showed that
WorkCover inspectors were slow to react and when they did, although breaches were
identified in the workplace, no penalties were enforced and if warning were issued, no
follow up with the employer was undertaken.
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3.2.5 Taxation Ombudsman

Assistance for those individuals who had been underpaid by their employer from
Ombudsman office staff was found to be extremely inefficient and the information
provided to the individual lacked integrity and seemed to be provided to the individual
as a way of getting rid of them, rather than effectively addressing their concern. Bullying
of individuals when questioning the information provided by ombudsman staff was noted
and a lack of understanding of the individual’s state of mental health was noted.
It was also noted in the Miller v Heart Support Australia Ltd (HS-A) case that even
when the employer was found to have underpaid the employee, there was no
provision or undertaking by the Ombudsman office to enforce payment of the
outstanding amount. HS-A was found to have underpaid Miller’s superannuation
entitlements and was ordered by the ATO to pay the outstanding amount. HS-A did not
comply and Miller was advised by the ATO (two years after the amount was ordered to
be paid by ATO) that HS-A would not be required to pay the amount to Miller. HS-A is
provided with Commonwealth funding to meet core activities and legislative
requirements in relation to worker entitlements. HS-A failed to comply with Federal
Government funding requirements under their contract which provided specific funding
for the purpose of meeting Miller’s entitlements. They failed to meet compliance,
governance and performance measures as per their government contract and also
failed to adhere to an ATO directive to pay the outstanding amount; without recourse.

3.2.6 Miller v Heart Support Australia Ltd

The evidence related to this case showed that the employer failed to pay attention to
several external warnings over a 6-year period with relation to staff wellbeing and
compliance issues. As a result of failing to acknowledge the evidence and persistently
placing unqualified staff into a senior position without adequate support, monitoring or
training, the employer continued to expose employees to situations in the workplace that
severely impacted the health and wellbeing of others.
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The employer had a pervasive pattern of poor management practices resulting in
human suffering and when issues were raised by staff, the individual was either bullied
into submission or totally ignored. Miller v Heart Support Australia Ltd provides much
learning, including the major costs for the taxpayer, the employer, the employee and the
Federal government, when a Board of Management does not pay attention to what is
going on in their organisation due to poor governance and a lack of compliance in
accordance with legislative and funding requirements.
The Government area charged with the duty of monitoring compliance for government
funding of external organisations failed to check the performance of the company
against their half yearly compliance report, which formed part of the contractual
agreement between the funder (in this case the Department of Health and Ageing) and
the funded organisation (in this case HS-A Ltd). The evidence from this case showed
that several million dollars of taxpayer funding was mismanaged by the Board of
Management of HS-A, and the funds were used to service a culture of bullying,
mismanagement, unlawful procedures and incompetent actions on behalf of board
members.
Past history showed that the HS-A Board of Management had functioned in this manner
for many years and although there had been challenges lodged in the past, each effort
resulted in further bullying behaviour from members of the board. This case provided a
rare opportunity to scrutinise the long term health implications for staff and the level of
liability for the employer when poor management practices are present for a prolonged
period. By continuing to follow the performance of the organisation past that of Miller’s
settlement conference, which took place (December 2011) as a result of legal action
taken by Miller against HS-A, MAI was able to measure the accuracy and integrity of
the data used by HS-A to defend their case against Miller.
The evidence showed that in the three years following Miller’s dismissal, all of the
information used to defend HS-A’s case and submitted to stakeholders such as Fair
Work Australia, WorkCover, QBE Insurance, FWA Commissioner (General protection
dispute hearing) and others was proven to be false and misleading and exposed the
lack of attention paid to the holding to account of those individuals and employers, who
deliberately mislead and provide false information during the investigation phase in an
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effort to cover up unlawful actions and inappropriate management practices.
The evidence showed that Miller was harassed, demeaned and bullied for many years
and each time she approached the employer about the issues, she was either ignored,
penalised, had her level of competency questioned, threatened with ‘the sack’ if she
spoke to anyone about issues at work and was continually placed in volatile situations
to be further traumatised.
This dispute exposed a litany of critical paths where human suffering and loss of
momentum for the company was avoidable, had the employer met even the basic of
competencies required when managing a company or dealing with staffing issues. The
result of poor management practices not only impacted the employee in this case, it
also affected all areas for performance of the company, diminished the company’s
ability to provide services and financial holdings and resulted in a loss of 30 member
branches nationally.
The employer's management practices were not acceptable in the workplace of a
progressive society that strives to honour the rights of all people to be treated with
dignity, care and respect. Had the Board of Management exercised a duty of care or
the Department of Health and Ageing applied quality assurance measures by checking
the accuracy of the performance measures report lodged by the organisation on a six
monthly basis, the outcome in this case, for both parties, would be different.
The inability of the HS-A Board to take responsibility for their oversight in due diligence
and failure to learn from previous mistakes resulted in an individual sustaining long term
damage to health and placed the company in a position where the false and misleading
information that they used to deceive stakeholders such as Fair Work Australia,
WorkCover, QBE Insurance; to ruin Miller’s life and discredit her, has caused major
damage to the company and to other stakeholders involved.
3.2.7 Undisclosed v Myer

This case is presently before the court and therefore the evidence base of data
attached to the case cannot be released at this time.
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Although not governed by the same procedures as that of Government Employers, the
same issues were prevalent in relation to the incident management process and the
lack of due diligence that was applied to the investigation process. The Advocate noted
an absence of a duty of care for the individual reporting the incident and the employer
failed to engage in a proactive manner with the client to resolve the issues. As a result
of the MAI Advocate being unable to encourage the employer’s middle management
personnel to work together to resolve the case, the client’s health deteriorated and the
client decided to exit the Advocacy process with MAI and proceed with legal action
against the employer. The case is currently before the court.
The evidence related to this case clearly showed the many critical paths during the
advocacy process where the matter should have been resolved without the need for
legal intervention.

3.2.8 Undisclosed – ATO

As a result of this case being settled in a non-disclosure agreement between the two
parties, it is not in the interest of stakeholders to publish information or evidence
associated with this case.
The learnings from the case however do call on the ATO to retrain staff in relation to
code of conduct and address the identified systemic issues associated with HR areas
and current incident investigation processes, which were not just confined to the ATO
and are identified as a major burden facing most employers in Australia.
According to the data attached to this case, there were several critical points where, as
a result of inappropriate decisions made at middle management level, the matter
escalated rapidly and prior to settlement out of court, the alleged victim resorted to the
public discrediting and taunting of individuals in senior positions of the ATO, whom the
alleged victim regarded as ultimately responsible for the matter.
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3.3 Evaluation of the Trial

There were several evaluation points during the advocacy trial cases where critical
containment methodology (CCM) was used to measure the risk associated with the
employers current incident management practices. When evaluating the effectiveness of
using CCM during the incident management process the following was taken into
account:
1. Was employer liability identified due to inappropriate or unlawful work practices?
2. Were current management practices identified as increasing risk of psychological
injury?
3. Was the risk reduced or eliminated by applying CCM?
4. Did applying CCM during the incident management process reduce risk of legal
intervention to reach conclusion?
5. Did employers make changes to management processes that were identified during
the trial as contributing to risk for the employer or employee to avoid future risk?
Three key components were evaluated at the end of the trial:
• The effectiveness of CCM in identifying gaps in the incident management
process that posed risk for organisations and individuals.
• The effectiveness of CCM in reducing liability for the employer when an incident
occurred and throughout the incident management process.
• The effectiveness of CCM in reducing the burden of disease and cost
associated with inappropriate behavior in the workplace.

4. PROJECT OUTCOMES AND ISSUES
The overall outcomes of the project were extremely positive. However, it should be
emphasized that the project was always envisaged as finding solutions to issues
surrounding the management of incidents and to empower employers to reduce risk
without the need for an advocate to be present for each case. The evidence produced
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as a result of the trial showed overwhelmingly that employers could reduce risk without
the need for advocacy intervention by simply applying containment methodology.
4.1 Key Findings and Outcomes

Comprehensive systems and guidelines for addressing inappropriate behaviour or
management practices in the workplace are already a part of most workplaces in
Australia. While it is relatively easy for individuals to access this information via the
internet or by applying to the specific area for a copy of the information, it was not
possible for individuals experiencing trauma to do so without causing further distress
and therefore, without the assistance of an Advocate to access and decipher the
information, very few individuals are given the opportunity to check the validity of the
data they are provided with or the lawfulness of the process they are involved in.
This project proved to be extremely useful for reducing employer liability. It reviewed
and built on existing evidence to develop the basic components of a containment
methodology and in doing so; it has laid the foundations for employers to address
systemic issues associated with incident management.
The phases of the project enabled Miracles Australia to systematically review and
develop its existing evidence base related to reducing risk associated with bullying and
provide an in-house solution for employers that, if adopted, will address the identified
issues associated with the incident management process that lead to psychological
injury. By removing the barriers that lead to reported incidents in the workplace, the role
of the Advocate becomes obsolete because the need to represent an individual during
the incident management process, to ensure they receive fair and lawful treatment
during the incident investigation process, ceases to exist.
The first phase identified relevant evidence about inappropriate management practices
and the legal consequences for employers as a result of psychological injury occurring;
Miracles was then able to consult stakeholders about applying this evidence to reduce
unlawful and inappropriate management practices during the investigation process to
reduce risk.
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In the developmental phase of the project the evidence was rigorously reviewed and the
findings were used to improve the Advocacy Representation experience for those
stakeholders involved in the investigation process. In that important developmental
work on encouraging employers to accept the involvement of a Miracles Advocate as an
ally, the focus was on assisting the employer to reduce risk during the investigation
phase by applying critical containment methodology to identify any inappropriate
management procedures or due diligence oversights that could lead to psychological
injury and provide the grounds for workers compensation claims and legal intervention.
The next phase of the project involved trialing Critical Containment Methodology (CCM)
during advocacy representation to measure the effectiveness in assisting employers to
reduce liability and the risk of psychological injury during the incident investigation
process.
The evaluation phase showed that the foundations for an effective system for employers
to use to reduce collateral damage associated with reporting an incident in the
workplace have been laid. It concluded that employers now have an overwhelming
body of evidence highlighting, not only the areas in organisations that require attention if
the issues associated with bullying investigations are to be addressed without promoting
further risk, but also how to address the problems by applying containment methodology
in an organisation so that the role of the Advocate becomes obsolete.
Importantly, the evaluation showed that the use of containment methodology in
organisations was effective in identifying and addressing lack of due diligence on behalf
of the organisation, particularly in regard to a duty of care and adherence to lawful and
non-bias procedures during the investigation process.

4.2 Issues Arising from the Project

The project outcome surrounding the management of incidents that lead to
psychological injury showed quite clearly that a reduction in compensation claims and
psychological injury can be achieved without advocate intervention.
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The project has also identified a number of issues that employers will need to deal with
if vicarious liability for psychological injury is to be avoided. They include Training,
Quality Assurance, Social Media, and Insurance.

4.2.1 Training

The need for better support and training for HR personnel and those involved with the
management of incident investigations was identified in the literature review and in the
evaluation of the trials. People in those positions accept a lot of responsibility and take
on many roles during the investigation process. They need to have management and
supervisory skills which include understanding the principle of containment methodology
so as to be aware of the sensitivities surrounding the effects that bullying can have on
the emotional wellbeing of an individual; and be able to identify and address any
management practices that perpetuate bullying and increase employer liability.

4.2.2 Quality Assurance (QA)

The key elements of QA were identified as missing from the incident investigation
process. Although strategies and procedures were in place related to compliance and
were deemed to be up-to-date and appropriate for the organisation, it was the lack of
following the current workplace policies that posed the most risk.
The importance of applying Critical Containment Methodology (CCM) in preventing
escalation of an incident report was emphasized several times throughout the project.
However, employees at all levels of an organisation, especially HR personnel, were
often reluctant to listen to or accept constructive advice due to the lack of training on
how to assess the risk associated with incident management and in identifying the type
of simple procedural oversights that can lead to an incident escalating.
The project highlighted that the required training for HR personnel, in relation to the
management of incidents in the workplace, is overlooked by employers because the HR
area is responsible for measuring the quality, lawfulness and level of employee
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performance in the organisation, and very rarely assess themselves or their training
needs from an unbiased perspective.
4.2.3 Social Media

Consumer driven social media sites and chat forums were closely monitored during the
project to measure the quality and usefulness of the data provided to visitors and those
who signed up to a particular forum; and whether the information provided was deemed
to be of assistance in achieving early resolution to incidents. Although the internet and
social media was found to have increased awareness of inappropriate management
practices by providing transparency and empowering individuals through the sharing of
information, social media and chat forums were not found to be useful in resolving
incidents. The sites provided a platform for individuals to influence the process and
encouraged others who did not have a vested interest in the actual case (but did have
animosity toward the employer) to service personal vendettas at the expense of the
employer or employee (alleged victim) of the organisation.
There was no guarantee that the quality of the information published on sites was of a
high standard and that data integrity had not been compromised by the publishing of
false and misleading information.
The research indicated that the use of social media was not conducive to reducing risk
during the incident management process and in most cases the matter escalated quite
quickly as a result of the many biases that influence social media interaction. There
were many examples where the use of social media caused major damage to the
reputation of the organisation or an individual and showed how the alleged bully can
very easily become the victim.
The CSIRO, the ATO, and the Public Service Commission are just a few of numerous
organisations that are now subject to national websites where a barrage of alleged
victims shares stories and post documents related to their case. The serious damage
this is causing to the health and wellbeing of alleged victims and alleged bullies needs
to be taken into account by social media forum and website owners when posting
information. There was no reference to a duty of care shown by the audience owners,
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and therefore the exposure to further trauma for the alleged victim was greatly
increased when using social media sites for support.
It was noted that many of the individuals participating in the forums, were not seen to
be interested in finding tangible solutions to the issues and were more driven by the
damage that their public comments would inflict on an individual or organisation.
Not only does this adverse publicity detract from being solution driven and assisting
people to heal, it also encourages individuals to seek a legal option in resolving their
issue rather than one of mediation and negotiation. It also creates a platform for those
individuals who have been subjected to bullying - to remain victims.
In an effort to address the damage generated by social media, the Public Service
Commission came under fire in early 2013 for proposed amendments to the Public
Service Code of Conducti. The evidence supports the Commissioner’s view that a more
appropriate policy on the use of social media by employees should be included;
however, it also showed that these changes should be accompanied by enabling
individuals to access services and information through a publicised national resources
register, independent to that of government, its agencies or representatives where
evidence based information, assistance, appropriate social media forums and advocate
services can be accessed that are solution orientated and monitored for the level of
integrity of information provided to the user/visitor.
Only service providers and information that meet the required level of quality assurance
and other stated requirements for appearing on the register should appear in the
resources listing and promoted. The resources register would include government and
non-government organisations and service providers.
4.2.4 Insurance Industry

The insurance industry has been identified as a major stakeholder in the fight to reduce
the burden of disease and cost associated with inappropriate behaviour. With the
ultimate liability of compensation claims and damages suits resting on the shoulders of
the insurer and therefore affecting shareholder dividends, it would be advantageous for
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the insurance industry to get behind a national incentive program for their clients. The
provider could either encourage their clients to take steps to reduce the unnecessary
risk associated with claims, or penalise those clients who are repeat offenders by
increasing costs associated with insurance or by altering the terms and conditions of the
cover.
The attitude of employers in relation to legal suits and compensation claims was one of
complacency. The body of evidence associated with this project showed that many
organisations failed to address the learnings from past incidents and instead hid behind
their professional indemnity or workers compensation insurance in an effort to provide
the solution for the poor management practices that resulted in human suffering and
litigation.
Conclusion
The overwhelming body of evidence showed that the processes and data used to
determine outcomes, as a result of present management practices, were corrupt,
therefore negating the possibility of fair and just outcomes. The evidence also showed
that although the majority of people were aware that the incident management process
was unfair for an individual and were outraged by the bullying and lack of integrity that
forms part of process, it was not until they knew someone or were the target
themselves, did they realise the unlawfulness of the processes or extent of the
problems and the devastating effect on the health and wellbeing of individuals caught
up in the process.
This project proved that risk associated with inappropriate behaviour can be reduced
considerably by addressing present gaps in incident management processes that lead
to escalation of incident and inappropriate management practices. The evidence has
also provided an insight into the role that biases play in influencing incident
management and the decision making process. It highlighted the need to focus on
addressing the disparity associated with individual interpretation of what type of actions
constituted inappropriate behaviour, particularly in relation to defining racism and
prejudice.
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As a result of the findings from this report, work has already commenced on
implementing the following recommendations and all Employers are encouraged to
support the initiatives to reduce risk and improve performance.
5.1 Initiatives arising from the Project

There were many barriers identified as a result of this project that will need to be
addressed if the strategies to address inappropriate behaviour are to be successful.
This should include a concerted effort on behalf of our political leaders to improve
behaviour and lead by example; and also assisting people to better understand the
variables that affect outcomes and influence behaviour. The following initiatives are now
in train to assist address the identified barriers.
5.1.1 National Resources Data Base

The Australian Integrity Register has provision for the listing of services on a national
database attached to the Register. The resources database will be modified to provide
an independent knowledge base of services that have been identified as operating with
a high level of due diligence ensuring duty of care and being of assistance to individuals
or organisations when confronted with inappropriate behaviour; either as the alleged
victim or alleged perpetrator.
The directory will contain a knowledge base of resources, including but not limited to:
Public Service Commission approved blogs and reference materials, FWA resources,
Ombudsman services, workplace and individual mediation and incident management
services, legal assistance, Human Rights Commission resources, State, Territory and
National Workplace programs; and other associated programs, services and information
that can assist individuals who believe they are the victim of inappropriate behaviour or
an employer who is accused of bullying; seek reputable and appropriate avenues for
assistance.
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5.1.2 Political Initiative - ‘Order! In the House’

The evidence relating to the conduct of our politicians in recent years showed a
destructive path littered with biases, prejudices and trauma victims. The political
landscape showed no regard for Australian workplace laws and although, to date, the
public have ignored the entrenched culture of bullying, belittling, shaming, discrediting
and persecution that forms the rigorous undocumented code of conduct for political
office, this was no longer the case. Current trends show that public acceptance of this
type of leadership is diminishing, with the public now demanding a democracy and
behaviour from our politicians based on the values of transparency, accountability and
greater respect for the rights and needs of the population.
To keep the pressure on politicians and to raise the awareness of the need to improve
behaviour in the houses of Parliament, attention will be drawn to question time and the
behaviour of our politicians through a national awareness campaign launched later in
2013.
National public awareness campaign ‘Life’s Good! How about you?’ will hit the airwaves
and print media in conjunction with ‘Order in the House’ and deliver a lighthearted
approach to encouraging people to be more aware of the many biases and
interpretations that can cause confusion when making decisions or formulating
judgment. Based on the different interpretations of ‘Life is Good!’, and focusing on
encouraging people to consider others and the consequences that actions can have on
the health and wellbeing of others ‘How about you?’, the campaign will provide a one
day Life’s Good challenge to encourage individuals to measure their level of tolerance,
understanding of racism and bullying and test some strategies to improve
communication and a better understanding of the impact that behaviour can have on
others (both positive and negative).
Although there are a considerable amount of national mental health strategies, antiviolence, anti-racism, anti-bullying initiatives and national workplace frameworks
promoting awareness for these issues, they do not take into consideration the many
variables associated with these types of behaviour and therefore miss the required
message that will assist in reducing poor behaviour. Domestic violence, for instance, is
not confined to women and therefore to promote only one aspect of the behavior will
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not effectively address the issue. The evidence states that domestic violence affects
women, men and children; therefore by expanding the public awareness campaign to
include these aspects of domestic violence will produce a more favourable outcome in
the fight to reduce the behavior.
The same was found to be applicable for anti-racism and anti-bullying public awareness
campaigns; the evidence dictated that the varying perceptions of the type of behavior
that constituted bullying and racism needed to be factored into any solutions.
5.1.3 National Mental Health Workplace Initiative

The commissioning of this project was part of the program that forms the National
Mental Health Initiative which commenced in 2012 and is targeted at reducing the
impact that poor behaviour can have on the health and wellbeing of others. The report
highlights the importance of applying due diligence and ensuring that the programs and
strategies that have been implemented to address the issues are actually doing that. As
a result of the Miracles project, it is quite clear that the policies and procedures that are
required to operate effectively in the workplace are more than adequate but it is failure
to monitor the performance and measure outcomes against tangible evidence that
creates the problem.
Employers who take time to revisit due diligence and evaluate the integrity of
performance measures data; and take into account the risk associated with ineffective
containment strategies, will benefit from the process and improve outcomes associated
with the incident management process. The national workplace initiative was developed
to assist employers with resources to achieve this.

Further information relating to implementing the learnings from this project can be
obtained by contacting Miracles Australia Inc info@miracles.net.au
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Critical Containment Methodology
Summary of System.
Critical Containment Methodology (CCM) is a system that was developed to provide
Organisations with an effective and inexpensive tool to reduce employer legal
liability, workers compensation claims and illness as a result of bullying and
inappropriate behaviour in the workplace.
Using the latest brain research and a diverse range of data collected from the study
of bullying cases in Australia, CCM identifies and alleviates systemic symptoms that
are synonymous to all organisations, both government and non-government.
During the Miracles Australia Advocacy Trials (2009 – 2012), additional issues were
identified during the complaint/advocacy process that CCM was applied to with
excellent results. Using the data produced from the Miracles Australia Inc. on the
use of CCM, the system was updated 2012 for use in the workplace without the need
to involve Advocates.
CCM is used to identify critical points in potentially damaging workplace situations,
where intervention at an early stage or at intervals along the way, can prevent
escalation of the issue, reduce the risk of psychological injury and alleviate the
burden of cost for employers, the health system, insurance companies and the
community.
Identifying where, when and how to apply CCM, whilst observing a series of what
seem circumstantial workplace events, can prevent those events from escalating.
Quick action after a critical event or at any level of event can arrest escalation,
lesson the probable impact of psychological trauma and the risk of workers
compensation claims and litigation.
The key to CCM is in identifying the critical point of intervention. The immediate
reaction at the point of incident contact, or as near to that as possible, is paramount
in early resolution. However, there are many points during the complaint conciliation
process that CCM can be applied to resolve issues, reduce cost and minimise
collateral damage.

Critical Containment Methodology –
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The standard Incident Management Process
When Boards of Management or Organisation Heads are confronted with an unexpected incident that is potentially
damaging to the organisation and they are not in receipt of any information relating to the matter, answers are
sought immediately.

It all starts here!
An unexpected incident
takes place.
Potential to escalate
and cause damage to
reputation.

Board of Management
caught by surprise – Require urgent
explanation of situation from CEO/Director
before making any statement on the issue.
CEO
contacts Executive Managers
looking for answers and who
is responsible for the issue..

Employee or Employees
faces prospect of
disciplinary interviews,
shame, humiliation,
judgement by peers.

Lower Management
identifies Employee or
Employees allegedly
responsible for Incident.

Lower Management
provide Middle Management with
information from Employee and
anything they have to add to the
matter. Opportunity to cover any
oversights in procedure
management or apply any biases.

Employee or Employees
at the centre of the disaster
become the focus of blame,
feel isolated and become the
subject of personal opinions
and judgement of Peers.
Duty of care in relation to state of
mental health of those involved in
an incident is often overlooked
during crisis management.
Ensuring a duty of care is
maintained during the incident
management process will reduce risk.

With everyone requiring
‘ANSWERS IMMEDIATELY’
identifying the origin of the
incident is rapid and therefore the
opportunity to check validity of
information is often overlooked.

Middle Management
contact Lower Management
to find answers and identify
who is at fault.

Middle Management
provide interim report pending
investigation to Senior Executive
from information provided by
Lower Management and add anything
they have to say on the matter.
Opportunity to ignore or cover up
any lapses in due diligence or
poor quality assurance mechanisms.

Board of Management
take the information provided
by the CEO from information
provided by Senior Executives
who were provided the information
from Middle Management
who obtained their information
from Lower Management, who secured
the information from the Employee/s.
Board of Management add what they
would like to say on the matter and
release Organisation Statement.

Senior Executives
contact Middle Management
looking for answers.
At this point Stakeholders below
Senior Executive level are
more focused on avoiding being held
responsible for the issue, rather than
working in unison with all stakeholders
to resolve the issue without causing further
damage to the Organisation's reputation

Senior Executives
provide report to CEO from
information provided by
Middle Management and Lower
Management and add anything
they have to say on the matter.
Senior Executive relies on the
integrity of the data as verified
by Middle Management.

CEO/Director
Ad their opinion to the information
provided by Senior Executives,
who were provided their information
by Middle Management, who were
provided their information by Lower
Management, before tabling to the
Board of Management.
CEO assumes the integrity of the
data is intact.

Board of Management assume that the
data they have received is accurate.

Copyright 2013 MAPL. Not to be used without the permission of the Author: info@miracles.net.au

